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James Noke Executor, Refiduary Legatee, and ?ꝰ⸗ 
one of the Coheirs of Judith Medlicot Vi oA⁰ELLAN I. 
dow, deceas'd, Hot e317. 


Richard Darby, Gent. and Selwyn his Wife,} 
(late Selwyn Samber) Daughter of Charles 


— 
2 


Samber and Penelope Samber, Great RxRSsON DER Ts. 


Miece of the ſaid Judith Medlicot, and 8 
ͤ . 


oy The ArpPELLanT's CASE 


num, and Copyhold Lands of about the Yearly Value of 401. (the ſaid Copyhold having been 


for Years of two Houſes in Watling-ſtreet, London, Expectant on the Deccaſe of Dame Mary 
Selwyn Widow, fince deceaſed, of about 50 J. per Annum clear Value, and alſo: poſſeſſed of other perſo- 
ill Sept. nal Eſtate, by her Will (inter al.) Deviſed her Copyhold Lands unto the Reſpondent Selwyn, and the 

1707, Heirs of her Body, with Remainder to the Appellant James Noke in Fee; and gave to the Reſpondent Sel- 
F wv” 100). at her Age of 21 or Marriage; and deviſed all her Right in ſaid Leaſes and Houſes in Wat- 
ling: ſtreet (after {aid Lady Selwyn's Deceaſe) ro the Appellant and the Reſpondent Selwyn; and allo gave 


her ſaid Niece Penelope 4001. upon a Condition therein mentioned, which was afterwards performed, and 
ſaid Legacies diſcharged; and gave unto the ſaid Penelope and Reſpondent Selwyn, ſcyeral other pecuniary 


and ſpecifick 1 


“ ſes in her ſaid Will for that Purpoſe particularly mentioned; and of all other her Freehold and Copy- 


Money raiſed by the Sale thereof, firſt pay all her Debts, Legacies, Funeral, and other Expences 


« which they ſhould be at about her Funeral, and ſelling the Eftate, and then gave the Overplus remain- 


e 7yg in their Hands after ſuch her Debts, Legacies, Funeral, and other Expences whatſoever were paid 
e and diſcharged to her Nephew the Appellant, to the Intent he ſhould purchaſe her Moiety of Friſfon- 
 & Peak-Dean and the Monts, and come and inhabit at Friſton: And when he married (if he had Iſſue) 

« his Son ſhould be baptized by the Name of Selwyn, as the alſo deſired his other Children might be in 

& Memory of that ancient Family. But if the Appellant ſhould refuſe or neglect to purchaſe the afore- 

&« ſaid Moiety of Frifton-Peak-Dean and the Monts, within one Year after the ſaid Teſtatrix's Death, 

ce That then the Appellant ſhould not have the Overplus Money * remaining in the ſaid Truſtees Hands after 

e Sale of the Eſtate and Payment of her Debts, Legacies, and other Expences, as afore/aid:; But ſuch 


„ Overplus Money ſhould be equally divided between the Appellant, his Brother Charles Note, Peneiope 
« Samber, and the Reſpondent Seluyn, Share and Share alike: And 3 


. B. This 
e repeated. 


& All the Reſt and Refidue of her Goods, Cattle, Chattels, Money, Plate and Perſonal Eſtate 
« whatſoever not therein before given away nor diſpoſed of, her Debts, Legacies, and Fune- 
& ral, and other Expences being firſt paid and diſcharged, ſhe gave and bequeathed unto 
„e the Appellant her aforeſaid Nephew James Noke, whom ſhe appointed /ole Executor of 


« her ſaid Will.“ 
Teftatrix's 
th Dec. and Charity Snat, her Nieces, her Coheirs. And 


7. The Appellant proved the ſaid Will in the Prerogative Court, and poſſeſſed himſelf of as much of her 

Perſonal Eſtate as he could. 25 3 
Lerm 1508, The Appellant preferred his Bill in Chancery againſt the other Coheirs, and the ſaid Truſtees (among 
in Canc, other Things) to prove the ſaid Will, and compel the Sale of the ſaid Truſt Eſtate to him, and out of 
the Purchale Money to pay the Teſtatrix's Debts, Legacies, and Funerals, and to pay the Defendant 
the Overplus according to the Will. And the Defendants having anſwered, and Witneſſes having been 

e 27, 7 Annæ. examined, We 

ree in Canc., The Cauſe, 27 June 70 Aune came on to be heard before the then Lord Chancellor, who de- 
creed, That on the Appellant's giving Security, to be allowed by Maſter Hiccocks, ro pay all the Teſta- 


trix's 


— HE ſaid Judith Medlicot vein ſeized in Fee of ſeveral Freehold Lands of about 1897. per An- | 
ſurrendted to the Uſe. of her Will) and alſo entituled to the Reverſionary Intereſt of Leaſes 


;ſe of Truſt, „And to the Intent all her Debts, Legacies and Funeral Expences might be juſtly and honeſtly paid, 
te to pay allbe ſhe Deviſed all that her Moiety and Share of all that her Manſion-houſe called Bletchington in the Pa- 
Debts, „ riſh of Friſton; and of the Manor of Peak-Dean, alias Peakthen, and of ſeveral other Lands and Premif- 


P | 

& hold. Meſſuages, Lands, and Tenements, not therein before diſpoſed of, unto Nicholas Gilbert 4h | 
Thomas Willard, Gent. and to the Survivor of them and his Heirs in Truſt, they ſhould, within two 
« Years next after her Death ſell the ſame for the beſt Price they could get for the ſame; and with the 


The Teſtatrix dyed in December 1707, leaving the Appellant, her Grand N cphew, and Abigail Stevens, 
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8 trix's Debts, Legacies, and Funerals within wo Years next after her Deceaſe, and on giving Security 
by his own Recognizance, That he would purchaſe and dye ſeized in Fee of her Moiety of Peak-Dean- 
Friſton and the Monts, the ſaid Truſtees, Gilbert and Willard, ſhould convey to the Appellant and his 
Heirs, all the ſaid Teſtatrix's Freehold and Copyhold Eſtate; and that the ſaid Maſter ſhould take an 
. Account of all the faigTeſtatrix's Debts, Legacies, and Funeral Expences. 858 | 
Nov. 28, 17509, The ſaid Maſter certify'd the clear Value of the Truſt Eſtate, (after the Teſtatrix's Debts, Legacies 
Maſter in Canc. Funeral and other Expe s, relating to the Truſt, which amounted together to 29791. 5's. 2 d. the 
Report. Value of the Moiety of Quit:Rents, and of an Annuity payable out of the ſaid Truſt Eſtate, being firſt 
| deducted)ꝰto amount to 5752 I. 125. 9d, and that the Value of the Teſtatrix's Perſonal Eſtate come to 
the Appellant's Hands, amounted to but 5147. beſides a Bond for 407. and another for 12 J. and In- 
_ And the Appellant not thinking fit to purchaſe the Teſtatrix's aforeſaid Moiety, or inhabit at 
riſton. f FRA 
Sale of Truſt E- The Truſt Eſtate was in November 1709, within the Time limited by the Will, fold by the ſaid Tru- 
hs. ſtees Gilbert and Willard for its full Value, to Thomas Medley, Eſq; who had before a. Mortgage of 
17001. principal Money upon the ſaid Truſt Nate, made by the ſaid Teſtatrix herſelf. And the ſaid 
Truſtees, and the Appellant, and the ſaid Abigail Stevens, and William Snat, (the ſaid Charity's then 
Husband) together with the ſaid Charity his Wife, and the ſaid Penelope Samber and her then Husband 
Charles Samber, Father alſo of the Reſpondent Selwyn, did all of them join in the ſaid Sale and Conveyance 
of the ſaid Truſt Eſtate, to the ſaid Thomas Medley; and out of the Purchaſe Money the Teftatrix's 
Debts, Pecuniary Legacies, Funerals, and other Charges relating to the ſaid Truſt (amounting together 
to 29791. 55. 2d. as aforeſaid) were all pay'd ſo long fince as November 1709, except the Pecuniary 
Legacies given to the Reſpondent Selwyn, who being under Age, the ſame, as well as her Share of the O- 
1 verplus of the ſaid Purchaſe Money were left in the ſaid Medley's, the Purchaſor's Hands, and by bim ſe- 
| cured by a Mortgage for her, the Reſpondent's Benefit: And „ 5 3 5 
To prevent all Miſtakes, the ſaid Computation of the Surplus was carefully peruſed, and reviſed, by 
the ſaid Charles Samber, on the Behalf of his Daughter, the ſaid Reſpondent Selwynf, (then an Infant) 
and acknowledg'd by him to be done with great Juſtice, and the Reſpondent's Share thereof, and 
her 100 J. Legacy, was ſecured by Mortgage as aforeſaid, which, as well as the Purchaſe-Deed, was 
ee by an eminent Council, (a Relation of the Truſtee Gilbert's) and one of the Witneſſes 
1 thereto. 5 | 28 5 3 E 5 
Bill in Exchequer Notwithſtanding which, the ſaid Panelope, who was privy, and a Party to all the ſaid Tranſactions, 
Hil. 1721. in Hillary Term, 1721, exhibited her Bill in the Exchequer, in her own and the ſaid Reſpondent Sei- 
wyn's Name, by her next Friend, againſt the Appellant, and the ſaid Thomas Willard, (the ſurviving 
Truſtee) and the ſaid Thomas Medley, and others, for an Account of the Teſtatrix's Perſonal Eſtate. 
And that the ſame might be made liable to the Teſtatrix's Debrs, Legacies, and Funerals. And that 
the ſaid Truſt Eſtate might be ſold, (as if nothing had been done) tho“ the ſaid Penelope, and her 
then Husband, joined in the ſaid Sale, and well knew the Eſtate was ſold for its full Value. And 
pn further prayed, That the Reſpondent Selwyn's Shate of the Surplus of the Purchaſe Money might be 
paid with her other Legacies, and likewiſe what was given to the ſaid Plaintiff Penelope, tho” te and 


5 her ſaid Husband, before that Time, received and had given Diſcharges for the ſumne. eee 
The Appellant's The Appellant put in his Anſwer, and ſtated the ſeveral Tranſactions before-mention'd, And in- 
Anſwer.  fified he ought not to be drawn into a new Account, And that as to ſuch Part of the Perſonal Eſtate 
ẽs was not ſpecifically deviſed to the Reſpondents, the Plaintiffs had no Right therein, nor was the 
July 16, 1723. 8 accountable for the ſame. And July 16, 1723. after Examination of Witneſles in the ſaid 

auſe, — | J F : 
The Decrge in the The ſame came on to be heard in the Court of Exchequer, when it was (int. al.) declared by the 
Exchequer. ſaid Court, That the now Reſpondent Selwyn was intituled to a fourth Part or Share of the Surplus 
of the Truſt Eftate in the Pleadings mention'd, and to Intereſt for her Share of the neat Money 
ariſing by Sale thereof. ; rg . 
And thereupon it was (int. al.) decreed, That the Appellant ſhould account before the Deputy-Re- 
membrancer of the ſaid Court, for all the perſonal Eftate of the ſaid Judith Medlicote, which had at any 
time come to the ſaid Appellant's Hands, or to any other in truſt for him. And that for the better aſcertain- 
ing thereof, the ſaid Appellant ſhould be examined upon Interrogatories, And the ſaid Deputy was to 
ſee whether the ſaid Truſt Eſtate was fairly ſold, and for the moſt Money that could be got for the 
ſäame, And that the Appellant and the ſaid Medley ſhould account for all the Money ariſing by Sale of 
the ſaid Truſt Eſtate, and for the Intereſt of the Reſpondent Seluyn's Share thereof, from the time 
of ſuch Sale, and for her Share of the Rents and Profits of the ſaid Eſtate until ſuch Sale, And all juſt 
Allowances were to be made to the Appellant and the ſaid Medley upon their Accounts. And it was 
further decreed, That all the perſonal Eftate of the ſaid Judith Medlicote, not ſpecifically diſpoſed of by 
her ſaid Will, ſhould ſtand and be charged, in the firſt Place, with the Payment of her Debts, Funeral 
Expences, and Legacies, ſo far as the fame ſhould extend and ſhould be applyed towards Satisfaction 
thereof, in Eaſe of the ſaid Teſtatrix's Truſt Eſtate. And if the Teſtatrix's Perſonal Eſtate ſhould nor 
be ſufficient ro ſatisfy the ſame, then the Surplus of the Truſt Eſtate ſhould be ſubje& and liable 
to the Payment thereof, And that in taking the ſaid Account, the ſaid Depury-Remembrancer ſhould 
charge the ſame accordingly. 7D EO 
Rehearing That the ſaid Reſpondent Selwyn, ſoon after the ſaid Decree, Inter-marrying with the Reſpondent 
May 3, 1727. Richgrd Darby, and the Cauſe being revived, the ſame was on the 34 Day of May 1925, at the Appel- 
Affirmance lant's Inſtance reheard, and on the 10 of June following the ſaid Decree was affirmed, The Court not 
June 10, 1725. being then full, and Mr. Baron Price diſſenting. | | 


By which Decree aud Affirmance thereof, the Appellant humbly conceives bimſelf aggrieved. 


I. For that the Benefit of the Deviſe of the Refiduum of the Teſtatrix's Perſonal Eſtate, is by 
the ſaid Decree taken away from him, tho" expreſly bequeathed to him by the Will; and he is decreed 
ro Account for the ſame, which the Appellant apprehends to be contrary to the Words of the 
Will. 5 . 


F 


II. For 


3 1 
II. For that the ſaid Teſtatrix by her Will hath firf Created a Particular Fund 
her Debts, Legacies, and Funerals, by dev if 


Fund for Payment of alt 
| ug her real Eftate to Truſtees to ſell, and with the Money 
thereby ariſing, in the firf Place to pay the ſame; and gave the Overplus, remaining in her Truſtees 


Hands, after all ſuch her Debts, Legacies, Funerals, and other Expences whatſoever, pay'd and diſcharged 
to the Appellant, upon the Terms therein mentioned; but that if the Appellant did not comply there- 
with, then he ſhould not have the whole Overplus Money, but only a Fourth thereof, remaining after 
Sale of the ſaid Eſtate and Payment of her Debts, Legacies, Funerals, and other Expences, as #fore/aid : 
By all which repeated Expreſſions, it is conceived the Teſtatrix hath fully declar'd her Intention, that 
all her Debts, Ec. ſhould be pay'd out of the Money ariſing by Sale of her ſaid real Eftate. 


III. For that the Teſtatrix's Debts and Legacies amounted to abundantly more than the Value of the 
whole Perſonal Eſtate which remain'd over and above the ſpecific Legacies, and therefore the Teſtatriæ 
knew at the Time ſhe made her Will, That if /uch Perſonal Eftate had been in the firſt Place to be applied to 
B. The Per- pay her Debts and Legacies, no Surplus would have remained to ſatisfy the Requeſt of the Reſiduum to 
al Eftate not the Appellant z which is ſubmitted as a ſtrong Evidence of the Intention of the Teſtatrix, that the Money 
cifically Be- ariſing by ſale of the Truſt Eſtate ſhould in the firſt Place be ſo applied, and her Perſonal Eſtate be diſcharged 
eatbed amount therefrom, unleſ the Truſt Eſtate ſhould by any Means prove deficient for that 


| Purpoſe; and in that Caſe 
10 But 514 l. only the Perſonal Eſtate ſhould be applied to make good ſuch Deficiency. 
s. 8 d. beſides | | 


Bonds for IV. For that although the Bequeſt to the Appellant is made by the Deſcription of the Reſt and Refidue 
I. and 12 l. of ber Goods, Chattels and Perſonal Eftate, yet thoſe Words are ſufficiently anſwered and ſatisfied by the 

I Intereft, as ſpecific Legacies before given by the Will, being firſt taken out, without making the whole Perſonal. 

Maſters Re- Eſtate applicable to the Debts and Legacies in exoneration of the Truſt Eſtate expreſly deviſed for that Pur - 


t in Chancery. pole, which in the preſent Caſe appears to be contrary to the Intent of the Teſtatrix. 
g the Debts, EN e 8 0 | c | 955 | 


. to 2979 1. „ 3 3 
„ o%% „ | Wherefore, and for divers other Reaſons, it is humbly prayed, That the ſaid Decree 
; and the Order for affirming the ſame may be revers d. 1 


P. Yorks. 
W. PEERB WILLIAMS. 
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| © Tames Noke, APPELLANT. 
Richard Darby and Selwyn his 
Wife, late Selwyn Samber, RE 

SPONDENTS, 


The Aeppziu aNT'S . CASE. 


7 


* 


